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A SHORTENED STATUTORY PER.OD FOR REPLY ,8 SET TO EXP.RE 1 MONTH(S) FROM 

nS period or reply is specified above the ma»mum stetu tory •t*^jM^gS*b^ ABANDONED (35 U S.C § 133). 
' earned patent term adjustment. See 37 CFR 1 704(b). 

Status 

1 )□ Responsive to communication(s) filed on • 

2a)D This action is FINAL. 2b)D This action is non-final. 

Disposition of Claims 

4) BI Claim(s) jMt is/are pending in the application. 
4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) D Claim(s) is/are rejected. 

7) D Claim(s) is/are objected to. 

8) E Claims Ml are subject to restriction and/or election requirement. 

Application Papers 

9) 0 The specification is objected to by the Examiner. 
10)D The drawing(s) filed on is/are objected to by the Examiner. 

The proposed drawing correction filed on is: a)D approved b)D disapproved. 

12) D The oath or declaration is objected to by the Examiner. 

Priority under 35 U.S.C. § 119 

13) D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 

aOAII b)D Some*c)D None of: 

1 □ Certified copies of the priority documents have been received. 

2 □ Certified copies of the priority documents have been received in Application No. 

3 □ Copies of the certified copies of the priority receiVed * thiS ^i 0 "' ^ 
application from the International Bureau (PCT Rule 17.2(a)). 

* See the attached deSled Office action for a list of the certified copies not received. 

14) Q Acknowledgement is made of a claim for domestic priority under 35 U.S.C. § 119(e). 
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DETAILED ACTION 



Election/Restrictions 
Restriction to one of the following inventions is required under 35 U.S.C. 121: 

I. Claims 1-10, drawn to a method for enhancing the function of excitable tissue, 
classified in class 514, subclass 2, for example. 

II. Claim 11, drawn to a method for enhancing the function of excitable tissue using 
an antibody, classified in class 530, subclass 387.1,for example. 

The inventions are distinct, each from the other because of the following reasons: 
2 . Inventions I and II are unrelated. Inventions are unrelated if it can be shown that they are 
not disclosed as capable of use together and they have different modes of operation, different 
functions, or different effects (MPEP § 806.04, MPEP § 808.01). In the instant case the different 
inventions are directed to different methods that recite structurally and functionally distinct 
elements, are not required one for the other, achieve different goals, and therefore constitute 
patentably distinct inventions. 

3. Because these inventions are distinct for the reasons given above and have acquired a 
separate status in the art as shown by their different classification, recognized divergent subject 
matter and non-coextensive literature searches, restriction for examination purposes as indicated 

is proper. 

Applicant is advised that the reply to this requirement to be complete must include an 
election of the invention to be examined even though the requirement be traversed (37 CFR 
1.143). 
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4. In case Group I is elected, this application contains claims directed to the following 
patentably distinct species of the claimed invention: different disorders and conditions (claim 3); 
different types of excitable tissue (claim 4); different routes of drug administration (claims 5 and 
6); different regime of drug administration (claim 7); and different types of EPO (claim 10). 

Applicant is required under 35 U.S.C. 121 to elect a single disclosed species for each 
presented above case for prosecution on the merits to which the claims shall be restricted if no 
generic claim is finally held to be allowable. Currently, 1 is generic. 

Applicant is advised that a reply to this requirement must include an identification of the 
species that is elected consonant with this requirement, and a listing of all claims readable 
thereon, including any claims subsequently added. An argument that a claim is allowable or that 
all claims are generic is considered nonresponsive unless accompanied by an election. 

Upon the allowance of a generic claim, applicant will be entitled to consideration of 
claims to additional species which are written in dependent form or otherwise include all the 
limitations of an allowed generic claim as provided by 37 CFR 1.141. If claims are added after 
the election, applicant must indicate which are readable upon the elected species. MPEP § 
809.02(a). 

Should applicant traverse on the ground that the species are not patentably distinct, 
applicant should submit evidence or identify such evidence now of record showing the species to 
be obvious variants or clearly admit on the record that this is the case. In either instance, if the 
examiner finds one of the inventions unpatentable over the prior art, the evidence or admission 
may be used in a rejection under 35 U.S.C. 103(a) of the other invention. 
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Applicant is reminded .hat upon .he cancellation of claims • a non-e.ected invention, .he 
i„ven,orship mus. be amended in compliance with 37 CFR ..48(b) if one or more of .he 
curre n.ly named inven.0,3 is no longer an inventor of a. leas, one claim remaining in .he 
application. Any amendmen, of inve„.orship mus. be accompanied by a petition under 37 
CFR 1.48(b) and by the fee required under 37 CFR 1.17(i). 

Any inquiry concerning mis communication or earlier communications from the 
examiner should be directed to Olga N. Chernyshev whose telephone number is (703) 305-1003. 
The examiner can normally be reached on Monday to Friday 9 AM PM ET. 

If attemp.s .0 reach me examiner by telephone are unsuccessful, .he examiner's 
supervisor, Yvonne Eyler can be reached on (703) 308-6564. The fax phone numbers for me 
option where this application or proceeding is assigned are (703) 308-0294 for regular 
communications and (703) 308-0294 for After Final communications. 

Certain papers related to this application may be submitted to Technology Cen.er 1600 
by facsimile —ion. Papers should be faxed .0 Technology CerOer ,600 via .he PTO Fax 
center located in Crys«a. Mall 1 (CM1). The faxing of such papers mus, conform wUh .he notices 
published in .he Official Gazette, 1156006, (November ,6, 1993)and 1,57 OG 94 (December 
28, 1993) (see 37 C.F.R. § 1.6(d)0. NOTE: If Applicant does submit a paper by fax, te original 
signed copy should be retained by Applies, or Applicants representative. NO DUPLICATE 
COPIES SHOULD BE SUBMITTED so as .0 avoid tire processing of duplicate papers. 

Official papers filed by fax should be directed to (703) 308-4556 or (703) 308-4242. If 
either of these numbers is ou, of service, please call the Group receptionist for an alternative 
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number. Faxed draft or informal communications with the examiner should be directed to (703) 
308-0294. Official papers should NOT be faxed to (703) 308-0294. 



Any inquiry of a general nature or relating to the status of this application or proceeding 
should be directed to the receptionist whose telephone number is (703) 308-0196. 



Olga N. Cherayshev, Ph.D. hf 
September 2, 2001 U 

CHRISTINE J. SAOUD 
PRIMARY EXAMINER 



